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QUESTION PRESENTED 


M R\‘«lfral I’ow.T Commission havo juris«li«-ti..n 

.. - . 

(jucstinp transmission sitv'h-os. 




COUNTERSTATEMENT OF THE CASE 

Whatever mav he decided on the merits of the conten¬ 
tion by tlie town of Massena, New \ork (Massena), that 
the Federal Power Commission (Commission) has .juris¬ 
diction ill the premises to Riant relief, it cannot lie said 
that the proceeding is a “sham” or form ot “blackmail. 
(Brief of Niagara Mohawk at .14 and In. *). 

It likewise cannot he contended that Petitioner Niagara 
Mohawk is proceeding in good faith in its dealings with 
Massena nor that Niagara Mohawk has evidenced anything 
other than an attitude of corporate arrogance and disdain 
toward Massena’s continued attempts to negotiate a trans¬ 
mission agreement. 

Massena concedes a legitimate question concerning the 
jurisdiction of the Commission to order relief in this 
docket, and that if jurisdiction is lacking, that the pro¬ 
ceeding should be dismissed. Massena believes, however, 
that the record before this Court establishes a refusal to 
deal with Massena on the part of Niagara Mohawk and 
that given the situation extant this Court should give clear 
guidance now on the appropriate forum for relief. 

Niagara Mohawk gives this Court only a bare bone de¬ 
scription of the relationship of the parties and the back¬ 
ground for the litigious situation that has arisen between 
Massena and Niagara Mohawk. The complete slory is not 
a happy one but it must be told for this Court to under¬ 
stand the pejorative accusations regularly made by 
Niagara Mohawk before the ..ission and now here. 

As indicated in its pleadings before the Commission, 
Massena held a referendum on May l!(), Ph4, to determine 
whether the electric distribution facilities of Niagara Mo¬ 
hawk should be condemned by Massena and a municipal 
utility established instead. The residents of Massena had 
a particular incentive to vote affirmatively since Massena, 
as a municipal utility, has a clear statutory right and 



:i 

preference to low cost hydropower generated and sold by 
the Power Authority of the State ot New \ork ( l*ASN\ ), 
u licensee of the Commission and a present supplier of 
Niagara Mohawk. l*i I .S.t'. S!t>. 

As fate would have it, the referendum occur rod during 
a period of rapidly increasing fossil fuel and electric 
prices caused in no small part hy the oil embargo and 
resulting cartel imposed by members ot the Organization 
of Petroleum Importing Countries. Due in part to the 
public interest in electric rates and in part to the historical 
antagonism between the consumer owned and prixately 
owned sectors of the electric industry, the Massena effnit 
to establish its own utility as a means of reducing < lectrie 
rates attracted widespread attention with coverage in the 
national print media and on network broadcasts. 

As is well-known, Niagara Mnliawk has been resistant to 
the concept of public power in its service area, to say the 
least. The political battle occasioned by the proposal was 
massive and unit|iie for this Town ot 1 l»,0tMI. In a later 
proceeding before the Public Service Commission of the 
State of New York, 1 Niagara Mohawk admitted to expendi¬ 
tures of $2!H,<MK) in lighting the Massena referendum. This 
total represents an expenditure of $4u..->7 P‘*r registered 
voter in Massena (T.l'S'D which compares to a Federal 
limit of $.144 by a candidate for the I nited States Senate 
(is C.S.C. tilts) and $.oll by a candidate for (Jovernor 
a New York l 4iS<>| the Flection Paw). 

The referendum having passed, Massena made a firm 
offer to Niagara Mohawk to purchase the required dis¬ 
tribution facilities and to “. . . enter into an agreement 
with the Company for the delivery of power through the 
Company’s Drowning and Andrews substations and cer- 

i Ciet* Xu. -*pp*i|I involving M:i--t'rin arid Niagara M<p|iawk to ‘t' lermiae tli»* 

ni'l'rppprlatf rare l.a.-f ilolii-atial to He -er\i. e of [.rw nt retail ..ors in 

Masacna. 
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t a in 11.') kv transmission lines «*.!»• i facilities lor truiistorm- 
ing and delivering power from tin* I’ower Autliority "I tin* 
State of Now York to Massena . . . ’ (I'da-LJda). Since a 
Massena municipal utili'v i- premised <>n the availability 
of I’ASNY power ami energy, ami since Niagara Mohawk 
controls the backbone electric transmission system in and 
around Massena, an agreement with Niagara Mohawk to 
transmit I’ASNY power and energy i* an absolute pro- 
re<|uisite for Massena to avail itself of the benefits of 
I’ASNY power. 

As can be seen from the Joint Appendix, -• •a-Jlki, the 
undersigned counsel and l.auman Martin, hsqiiire, Senior 
\'ice I’resident and (leneral Counsel of Niagara Mohawk, 
then entered into an exchange of correspondence concern- 
jnjr the crucial subject of transmission services for Mas¬ 
sena. While Mr. Martin's precise words are probably con¬ 
structed in a precise enough fashion to forestall smi x/ma/c 
investigation by regulatory agencies charged with both a 
supervision of Niagara Mohawk’s activities and a consider¬ 
ation of tin philosophy behind the anti-trust laws. Mas* 
sea's frustration grew with each nebulous non response. 

Accordingly, when the trnnsmis.-ioir agreement that was 
the subject of this proceeding was brought to Massena*s 
attention, Massena was shocked. For, as was subsequently 
learned, Niagara Mohawk regularly evocutes transmission 
agreements with like utilities in Ne "t'k. M't, at the 
same time, the Company would bob ami weave whenever 
the subject of transmission was raised by Massena. 

Kvents subseqm nt to the correspondence before this 
Court in the Joint Appendix establish that the recorded 
words of Niagara Mohawk establish a relusal to deal. 

As indicated in footnote 1 to Massena > initial filing 
(V-la), counsel for Niagara Mohawk made a telephone call 
to Massena's bond counsel without first informing officials 
of Massena or the undersigned of his intent to do so, and 



n-nuost.,1 that Magna’s bond conns,-I withdraw an <*P"uon 
let tor to tin* effect that Mnsseim is presently eiiMiow.-r.tl 
t „ debt for the planned utility. One of the reasons 

advanced hy Niagara Mohawk's counsel was that Massena 
must first arrange for delivery ol I’AS. ' l MI ' u ' r JU " 
.merge before establishing a utility and since Massca has 
vet to do so it is not yet authorized to establish a utility. 

In the recent past. Massena liar -quested ^mission 
from the condemnation court to possess the facilities .» 
Niagara Mohawk prior to final judgment ns is permitted 
|, v Section J4 of the Condemnation Laws nt New 4orU. 

|„ its tiling, Massena assured the court that if early pos- 
sessile is allowed. Massena would he able to deliver power 
IUI( | enorgv to consumers since it has applied with the 
Commission for an order directing the physical intercon¬ 
nection of Mnsseiia’s facilities with those oi Niagara Mo¬ 
hawk ilfial. In its application to the Commission, Mas- 
8 e.m did not request an order that Niagara Mohawk trans¬ 
mit I'ASN’Y power and energy, only that the Commission 
order an intereoiim-ction energized. 

Niagara Mohawk has yet to lile a response with the 
Commission. hut it has responded to the condemnation 

... In an affidavit submitted bv dames d. Miller, \ ice 

President and Central Division Manager of Niagara Mo¬ 
hawk, it was urged that Massena not he allowed interim 
possession of the distribution facilities (altache.I as Ap¬ 
pendix \). Due of Mr. Miller’s reasons in justifying oppo¬ 
sition was that the - plan of establishment” encompassed 

the inter..nection plan proposed to the Con.. and 

that this plan •*. . . embrs.. voluntary joint use hy the 

Town and Niagara Mohawk of each other’s distribution 
facilities . . .” (Appendix A at par. 14). According u» Mr. 
Miller: 

Tt,,; i*iin<li'miiuti»n nation in ,„b )*«,. M..r, tl» Court, of 

St. I,«wri*nw. To.m »f Va.iM.nn. .Wr 1 «'l v. \„a Voh.nl P..atr (orpnra 
(ion, Iii.Ii x No. 




r» 


To tin* extent that joint utilization of each other s dis¬ 
tribution facilities is contemplated, 'his may only he 
accomplished through voluntary agrcement between 
the parties. To this date, no such voluntary agreonion 
lias been discussed. Furthermore, as curlier indicate,l 
\i it/,irn Mol,nick will not ctcr into such an „.;rrn»- u> 
ilocalise among othet re-, .as, i; may well interior, 
with the quality and reliabihtv of Niagara Mohan- > 
service to its other customers in its I rams iso area 
outside the Town of Massena. (Ibid, at t) < bmpl-aae-: 
added). 


Thus, Niagara Mohawk lias made clear Us anticompeti¬ 
tive intent. Not only will it not transmit, it will not volun¬ 
tarily enter into am/ interconnection agreement notwith¬ 
standing the clear jurisdiction in the Commission to order 
interconnection, and Niagara Mohawk will assert its in¬ 
transigence as a reason for keeping Massena.out of the 
utility business. v 

Niagara Mohawk has two distinct motivations f >r its 
paranoia toward Massena. First, its is generally true with 
investor owned utilities,' Niagara Mohawk fears competi¬ 
tion from consumer owned power systems. Once Massena 
is successful in showing public power can expand in up¬ 
state New York, Niagara Mohawk’s tear is that other com¬ 
munities will follow suit thus reducing Niagara Mohawk’s 
present service area and number of captive, retail cus¬ 
tomers. 


Second, as can be seen at l*Sa, as preference customers 
,ike Massena lay claim to I’ASNY power and energy. Ni¬ 
agara Mohawk and other investor owned utilities will have 
lis low cost power and energy withdrawn from their use. 
The economic incentive for Niag ra Mohawk is obvious 


Uiaincsvillc I'tilitien Ih/i’t. rt ill. V. Fheriila /’ow r lorp., -»1'2 r ' 15 

(1'.<7I). 

,(■/. (liter Tail I’l.virCn. v. F.S., HU f.S. Mill ( H»7.S) ; Calf Stales Itiliti,., 


c„. v. lie, in I’.S. 7t7 (t'.i7:i). 







enough; as a net pur-baser of energy from PASXV 
Niagara Mohawk will have to add its own expensive gener¬ 
ation to make up the deficit or purchase the energy else¬ 
where. Since there is no other public entity in sight to 
meet Niagara Mohawk’s deficit, it would have to purchase 
more expensive energy from sister investor owned utilities. 

Understandable as Niagara Mohawk’s motives may he, 
they nevertheless are no justification for anticompetitive 
discriminatory practices. Otter Tail Power Co. v. United 
state*, 410 U.S. :$<;<; () (hereafter Otter Tail). 

Faced with an intransigent Niagara Mohawk and the 
realities here indicated, Massena filed its protest in Docket 
No. E-9379. In candor, the protest was filed not to prohibit 
residents of New York City from receiving much needed 
energy through Consolidated Edison’s distribution system; 
it was filed out of despa ration to bring to light Niagara 
Mohawk's shoddy treatment of the people of Massena. 
Since Niagara Mohawk now makes such an issue of the 
scope of the investigation in retrospect Massena probably 

should have filed a more general ..iplaint under Section 

op,; 0 f the Federal Power Act, but the procedural labyrinth 
leading the parties to the present posture of the proceed- 
in«r s uii< 1 <t Suction *J( )(! is irrelevant. 

For. when the dust settled after several orders by the 
Commission, and after a rash of tilings were made by the 
parties involved {Sir Niagara Mohawk Uriel at --D), the 
posture of the dispute was as follows: the Consolidated 
Fdison-Niagara Mohawk transmission agreement had 
effectively been approved; Masscna’s relief sought specifi¬ 
cally under Section UOa of the Federal Power Act had been 
denied: the FPC, recognizing the serious nature* of Mas- 
sena’s allegations, ordered a general investigation of Ni¬ 
agara Mohawk's allegedly anticompetitive and monopolis¬ 
tic practices pursuant to Section —**•»; and the f P( utilized 
the same docket number for the Section litifi investigation 



ns was usf‘<l in the* consideration of the (’on Kd-Xiagara 
Mohawk eontract. 

As Niagara Mohawk indicates on page la of its Brief, not 
a great deal has transpired since the investigation was 
ordered save for the submission of data requests by Mns- 
sena and an agreement by Massena. to reline the data 
requests at a December 12. 1!»7'>, settlement conference. 
What Niagara Mohawk fails to address, however, is the 
discus don at the same settlement conference concerning 
the Niagara Project contract existing between Niagara 
Mohawk and I’ASNY for "The Sale, Transmission and 
Distribution of Power to Niagara Mohawk Power Cor¬ 
poration’’ from I’ASNV, which contract is subject to the 
jurisdiction of the Commission and is on file there as 
"CPC Kledric Kate Schedule No. 1!>.” (Appendix P). 

Wecognix.ing the seriousness ol the dispute, >tntl counsel 

for the Commission .. prepared to discuss the present 

commitment re! non ol Niagara Mohawk to deli\oi I ASNN 
power under its contract for Niagara Project power. Turn 
ing to Article IN. par. 1 of the contract, counsel inquired 
whether the language there meant that Niagara Mohawk 
bad already agreed to transmit Niagara Project power to 
Massena. The language in question provides : 

1. Contractor (Niagara Mohawk) agrees to at.pt 

delivery of Project power and energy at the points of 
delivery in effect pursuant to Article III herent, or 
at other points to be agreed upon, into its electric 
transmission system as now or hereatter existing and 
lo ih In i r an equivalent amount of power and energy, 
adjusted for losses, lo A lit liori I y lor it" <»vsm n >»* * 
for iniuiici)iil1ilii s ninl i m ill eleetile enofienilii - x irhirh 
me iiishmirrs iif ,1 iillmritii mnl «/'<• i>i 1 nut In o/n 
Iilini) , h eli ir nt)*lcins serving rural and domestic con 
sinners... . 

( Kmphasis added) 





U„ m! u, Murtiii, Ks,n„ ,. •m.!i.,.l«l tlm, ,1 ill. - " ' 
villi’: llmt tin- I.. 11 W Hull N'W'™ " .j 

„„|v ili*l",vi• v I’ASNY 111 .W.T ami «■«> to tl'“"' ‘ 

. i.\istinir as Ilf -Inly Jll. . 4, till’ HT.-1IV,. <Iat<- 

the* cnntnu't, thus excluding Massena. 

will In- si-i-ti, assuming Wo the correctness of 

Mr. Mart in's assertion, tin- existence of the Want 
Mi,hawU-l'ASNV contract provides. a juns.hct.onal bn - 
for the Commission to grant rebel, the he> !*>•«< ' 

this Court. 

Further. Massena submits that Mr. Martin's inten¬ 
tion of the .-outran nee.l not I.e areepted, and that tin 
eontraet properly eonstrue.l would moot the ' M 

for hearing hy the Commission in Docket No. 

ARGUMENT 

I The Federal Power Commission Has Jurisdiction To Conduct 
the Investigation and Grant a Remedy if Appropriate 

lt ,.fore turning to n discussion of what this controversy 
is about, it is important to state what the controversy »> 
mil about. 

This case is not about the continued existence or mm 
..vigour.- Of a Con Kd-Niagnra Mohawk agreement to **ne 
as a jurisdictional base upon which to rest the oti.n.is- 
sion's authority to conduct the challenged investigation. 


‘ V,, March n W«, Masso.a lit -I a I-"-r and petition to j«"‘rven. n 
' v-i porta ni. to th. -aU- of imolrar K«-ii*mt.d powc. a 

I’,'.^ n- ' Niagara MohawU. £-«*£ 

tH-UM-eo the parti-n, Uk< ‘tie * ' »' ' / 1 '.\’ sN y . 

|.:,-k to trat. I- - ; M.ilmwk’• mm 

un,,er j ^ i \ ’ r«» - ■ •»« •»«•. « r w,,et « 

* “ ,7x1 '.. ..rt’a i»-l » tl>< aan« »*•«« a* the N 1:: - 1 ' 

rt restrietue "«« mit«ti»ii.-i- of Masnena « 

'".nmel. In Nn-t* ■ , Tll| , , v ..uM at-. U- 

..III-" -it ion of resit" Mu-mu »le ii"t o' 1 " 

I'V a i-orti • 1 uiti-rpi'etation of th- Xi..«ura IVlo.t 



in 




• \ 


•f 


* * 


Point 1(A) of Niagara Mohawk's Brief arg«<* basically 
that the Commission approved the ( on hd-Niagai. . 
hawk service agreement and that the agreement terminated 
on October Ml, 1OT8. therefore, there is .... rate or pn^tu-e 
affecting a rate so as to allow the l om.mssmn to 
its investigation. If this investigation was instituted to 
consider the justness and reasonableness ot the on a 
Niagara Mohawk agreement there might he an agrument 
that the existence of the Con Kd-Xiagara Mohawk agree¬ 
ment is a prerequisite to continuing jurisdiction in the 

Commission/’ 

However, the Commission did not institute an investi¬ 
gation of the justness and reasonableness ol the on l,i - 
Niagara Mohawk contract, which investigation would nn 
been conducted pursuant to Section —tot the ederal 
Power Act. Rather, this general investigation was ordered 
pursuant to Section 20<i of the Federal IWr Act at 
Massena's request on rehearing (i»f>a-*..»a) and the inxest - 
gation is not tied to nor dependent upon the ( on Fd- 
Niagara Mohawk agreement. 

Section 20fi, in relevant part, reads as follows: 

“(a) Whenever the Commission, after a l"'anng J. 1 * 1 '! 

upon its ..it ion or upon complaint, shall md din 

•ate charge, or classification, demanded, observed, 

transmission or sale subject to the jurisdiction of the 
Commission, or that any rule, regulation, pracme. or 
contract affecting such rate, charge or .class li« ation 
i< uniust, unreasonable, unduly discriminatory o 
preferential, the Commission shall determine the just 
and reasonable rate, charge, classification, rule, regu- 

.. ir . . i r. .he iemre, . r omcq.tinu of the im «K* 1 

that .lie ... M..lmwk was ,,,r» „. an , ,-v 

1 * 1 ,.. clfi'trif’ lit i lit v i'l-lust I \ - MlH'P SiUrCMMlHMltM t • 

Mohawk ...*«■-! ml.» 4- 

tte ialion of the .. 

Commission of juriwlictiim. Cf. Moore v. Oi;tlrw , 






T 

\ 
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lation, practice, nr contract to ho thereafter observed 
and in force, and shall fix the same by order. 

From the clear words of the statute, all that is necessary 
for the FIT to conduct its investigation is that there he 
a „v practice affecting nu„ rate or charge which is unjust, 
unreasonable, unduly discriminatory or preferential. Mas- 
sona submits that there is a practice affecting a rate such 
that the FIT lias jurisdiction to institute the investigation. 
The viahilitv of the Section 20<i proceeding does not de¬ 
pend upon tiie existence or the justness and reasonableness 
of the lapsed Con Kd-Niagara Mohawk agreement. I bus, 
the arguments propounded in Point 1(A) of the Niagmfa 
Mohawk Uriel' are irrelevant to the jurisdiction ot the 
Commission to conduct its Section 20b investigation. 

Some confusion may occur as a result of the Commis¬ 
sion utilizing the same .locket number ( K-‘K} 4 !)) lor the 
Section LM 1('» investigation as was used for the filing of the 
Co,, Kd-Xiagara Mohawk agreement. Niagara Mohawk 
was ohviouslv troubled by this. See Niagara Mohawk Uriel 
at •».).:;()' Massena admits that this overlap may be 
confusing and that in its Order of duly 2d, 1!*75, perhaps 
the Commission should have utilized a different docket 

number for the Section 2«M» ..ling. However, it is the 

..xaltation of form over content tor Niagara Mo¬ 
hawk to suggest that the Commission’s failure to assign a 
new docket nuniher to its indepemlent Section 20(5 investi¬ 
gation somehow inextricably ties all suhse.pient Commis¬ 
sion actions in that docket to the original issues or allega¬ 
tions in the docket. 

Despite the fact that docket E-fidTH commenced as a 
Section 20:> proceeding, the FIT recognized the substance 
„f Massena’s allegations of anti competitive conduct by 
Niagara Mohawk. Massona's allegations provide a proper 
jurisdictional base under Section 2nd of the Federal Power 
Act, and the FPC properly ordered an investigation. 
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This conclusion is fully supported by Tnhral P'"" r 
Com mission v. Sir rid Pari fir Point Co., Til) > •' 4s 

( im;), where a wholesale customer challenged a Section 
rate increase on the ground it was barred by contract. 
The Court agreed but the Commission argued it could raise 
the rate anyway under Section 2<»i. ’Hie Court agreed with 
the (‘onnnission that it possessed this authority under 
Section 20b and stated: 

If the proceedings here satisfied in substance the re¬ 
quirements of 2015(a), it mnihl srnn iiiimah rial that 
I l,r im rstiddtion lids I, rami ni, “ ,l " ri dsonaUr- 

d rah ratlin than the rust niff 


nrss of tin’ l>n>l>OS< 


mitrart rah. I hid. at dad (emphasis -applied). 

What the controversy really is about here is not whether 
the Commission is able or not to enter a remedial order 
in IvOdTO given the fact that the agreement which precipi¬ 
tated the docket took effect and expired. Ilather. Niagara 
Mohawk seeks vindication by this Court for its refusal 
to deal with Massona for transmission through its argu¬ 
ment that the Commission can nmr enter any order that 
IM av had to an enforceable obligation on the part ot 
Niagara Mohawk to transmit I’ASNY power and energy 
to Massona. In support, Niagara Mohawk quotes at length 
from (Itin- Tail which admittedly found jurisdiction in 
the federal courts, and not the Commission, to compel 
transmission ot electric power and eneigy. 

Massona understands Oflrr Tail’s import and recognizes 
that there is doubt concerning the Commission’s jurisdic¬ 
tion in the premises ..der any relief no matter how 

egregious Niagara Mohawk’s conduct may be, but Massona 
submits that there is a vital difference between nth r I ail 
and the present controversy. 

\s indicated, Massona has a statutory right and pref¬ 
erence to power and energy from PASNY’s Niagara Proj¬ 
ect and I’ASNY lias so recognized its obligation to serve 
Massona (27a-2Sa). PASNY, as a licensee of the Com- 




« > 
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mission, operates under the following Congressional man¬ 
date I Hi C.S.C. s 3t>): 

(a) The Federal Power Commission i- expressly 
authorized and directed to issue a license to the Power 
Authority of the State of New \ ork for the construc¬ 
tion and operation of a power project with capacity to 
utilize all of the United States share of the water ot 
the Niagara Uiver permitted to he used hy interna¬ 
tional agreement. 

lh) The Federal Power Commission shall include 
among the licensing conditions, in addition to those 
deemed necessary and repaired under the terms ot the 
Federal Power Act, the following: 

I I ) In order In assure Hint <il h as! :><> //< r r, ntam of 
tin Inonet j/niri r shall hr arailnhl, for sal, ami di y 
tiih>ilion i.rnmirihi for the consumers, to uhom such 
r shall hr mail, arailahlr at thr loirrst rafrs n a- 
sunahln iio.ssihlr ami in smli manm r as to rnrourat/r 
thr widest jiossildi llsr, tin licenser ill dCpOMW// of 
-,l) /nr (l ilt IIIII <-/ thr l>ro\cct poin r shall /irrfrr- 

rm r ami \niorilii to /mhlic hotlies ami non-/nofit < <>- 
o/,, rntn < s a i •' economic transmission distance. In 
any case in wh .1 project power subject to the prefer¬ 
ence provisions of this paragraph is sold to utility 
companies organized and administered lor profit, the 
licensee shall make flexible arrangements and contracts 

providing for the withdrawal upon reasonable not. 

and fair terms of enough power to meet the reasonably 
foreseeable needs of the preference customers. 

# • • 

111 Thr licenser shall, if arailahlr on r,asomildr 
trims ami conditions, an/nirr Int purchase or otin r 
a,in, nn lit. tin on ill I shill or us, of, of if nnahlr to do 
so, constrnrt such transmission lilies as mail hr nrers- 
sain to null,' the power ami rm r/ni /imirralcd at tin 
l>roji rl arailahlr in wholesale quantities for sale on 
fair and reasonable terms and conditions to privately 
o\\ 11 <*< 1 companies, t<» tin* pr«*h‘n*h<*«* f'ii>t<»iin*i> 
a ted in paragraph (1) of this subsection, and to the 
neighboring States in accordance with paragraph (_) 
of this subsection. I Kmphasis supplied.) 
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ltather tlian constructing duplicative transmission lines 
for tin* delivery of power and energy to its customers, 
I’ASN'V has taken the logical step of contracting with 
those utilities already having transmissioii systems in tin- 
areas where preference customers are located. I hus tin- 
genesis of the Niagara Project contract with Niagara 
Mohawk. 

At the same time. I'ASNV still has capacity surplus to 
the needs of its preference customers which is marketed 
on a withdrawable basis to non preference customers like 
Niagara Mohawk. 

Then, the sale and transmission agreement is filed with 
and subject to tin* jurisdiction of the Commission. It is 
Massena’s contention that under both Section -<lb and >'i 
the Commission has jurisdiction to alter restrictive and 
discriminators' provisions of contracts voluntarily entered 
into by jurisdictional entities and submitted for ongoing 
supervision bv the Commission, this issue simpis was not 
addressed in Oth r I nil. 

Section 205(b) of the Federal Power Act prohibits Ni¬ 
agara Mohawk from making or granting . . any undue 
preference or advantage to any person or subject any 
person to any undue prejudice or disadvantage. . . . Sec¬ 
tion 20<i(u) specifically authorizes the Commission to cor¬ 
rect ans contract svhich is unjust, unreasonable, unduly dis¬ 
criminators or preferential svhero the contract affects a 
“. . . rate, charge, or classification . . subject to Com¬ 
mission jurisdict ion. 

'flu- anti-discrimination provisions of the Federal Power 
Act are not to lie taken lightly. They are rooted in the 
common lass and must be vigorously entorced. 

One of the basic principles of regulatory lass is that 
sshen one holds a Iranchise, I rom the crown or the state, 
or othersvise has established a substantial monopoly con¬ 
trol of it resource neccssars for the functioning of a sub- 



stinitial part of society, one is hound to make tliat resource 
or the services associated with that resource available to 
all without discrimination, except a> cost differences may 
justify. As Chief Justice Waite pointed out, in Minin v. 
/Vo/Jr of Illinois, 4 (>tto i I'.S.) 1 Id l 1"77). in the course 
of iin extensive review of the law providing for regulation 
of such monopolies, 

... it has been customary in Kngland from time im- 
memoria!. and in ibis country from its lir.-t coloniza¬ 
tion, to regulate ferries, common carriers, haekmen, 
backers, millers, wharfingers, innkeepers, etc., and in 
so doing to lix <t maximum charge to make for services 
rendered, accommodations luruished, and articles sold. 
Ihiil. at lllb. 

As Mr. Justice l.rewer stated for the Supreme Court in 
lib hiii I iiion I' h i/rn/ill Cooi/nuii/ v. Cull Ihihlishinf] 
Coniiuimi, IM I'.S. !)_’ (l!Mll), in upholding a decision 
awarding damages to out* discriminated against, to the 
subsequent diintiig 1 of its business, by the Western Lnion 
('ompany (;tt !)!M0U) : 

No one can doubt the inherent justice of the rules thus 
laid down. Common carriers, whether engaged in in¬ 
terstate commerce or in that wholly within the state, 
are performing a public service. I’hey are endowed by 
the state with some of its sovereign powers, such as 
the right of eminent domain, and so endowed by reason 
of the public service they may render. As a conse¬ 
quence of this, all individuals have equal rights both 
in respect to service and charges. Of course, such 
eqitalitv of right does not prevent differences in modes 
and kinds of service and different charges based here¬ 
on. There is no case iron line of uniformity which 
prevents a charge from being above or below a par¬ 
ticular sum, or requires that the service shall be exact¬ 
ly along the same lines. Hut that principle of equality 
does forbid any difference* in charge which is not based 
upon difference in service, and, even when based upon 
difference of service*, must have* sonic reasonable rela¬ 
tion to the amount of difTe*re*ne*e*, and cannot be so great 
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as to produce an unjust discrimination. To affirm that 
a condition of things exists under which common car¬ 
riers anywhere in the country, ensured in any form 
of transportation, are relieved from the burdens of 
these obligations, is a proposition which, to say the 
least, is startling. 

In Stilish urn <t Spent t r Up. Co. v. Southern Power Co., 
ISO X.c. 400 , 105 S.K. |S. Ct. X.C. l!*^*t). It was held that 
a public service company enjoying the right of eminent 
doln.'lill II1IIV be compelled by uni inhl in us , to furnish electlii 
current to the plaintiffs at the same rate, without discrim¬ 
ination, that the defendant furnishes it to other customers 
similarly situated. 

In its decision in Cnion Puri fit It'l. Co. v. Cootlriiltp , 14!* 
I’.S. (I'StI, (i!)(t-(i!*l (lsp.'i), the Supreme Court noted that: 

... it is no proper business of a common carrier to 
foster particular enterprises or to build up new indus¬ 
tries, but deriving it.' franchise from the legislature, 
and depending upon the will ol tlie people tor its very 
existence, it is bound to deal fairly with the public, to 
extend them reasonable facilities lor the transporta¬ 
tion of their persons and property, and to put all its 
patrons upon an absolute equality. 

The rationale for the obligation upon public service com¬ 
panies to serve without discrimination is well stated in 
Western I'nion Tcht/rupli Co. v. Cull Publishiuff Co., 
supra, and has long been applied, at common law, to other 
••businesses affected with a public interest.” As the North 
Carolina Supreme Court noted in Sulishiuu <C Sp< urn Ha. 
Co. v. Stni I It 1 ru Pi nr 1 r I it.. Id* X.( . 1 !*, 1111 S. K. •)!*•> ( S. ( t. 
X.C. I!*l!t) at .'>!*!*, ”lt is of the highest importance that the 
claims of the defendant Southern I’ower Company to dis¬ 
criminate in the rates charged by it to purchasers under 
like conditions shall be clearly denied by the courts.” In 

espouse to a contention that defendant had no duty to sell 
to competing distribution systems, the court responded, 
/ hitl., that when defendant had clmsen so to do: 
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... it dedicated its |*r<>|>*■ rtv to tiiis particular* "I 
public use, and cannot <li.-<• riniinat•* in -barge or serv¬ 
ice between tile several members of tllis class. ti>r this 
would he a license to discriminate among cotton mills 
as a class, furniture factories, etc. 

The Court went on, to quote substantially from the 

succinct statement of grounds of decision hy the Supreme 
Court in Il'cs/cra l i inii Ti h 'iniith ( nhlr I > h <n<i//It ( <>. v. 

('inuln ihunl 1 1 h I’lniiit it- '! < In noi'h ('<>•< ITT Fed. T.".ti, 
l M.|). 'I’enn.. 1!M<M. concluded that, Ihid., 

This obligation cannot be evaded, even though the pur¬ 
chaser of the current may be to some extent a com¬ 
petitor. 

As the Court went on to note (at (in.!), since defendant had 
access to low-cost power not, as a practical matter, avail¬ 
able to the plaintiffs: 

the power the defendant claims ol unrestricted 
rates and of absolute right to discriminate between 
purchasers would make it a depotism beyond a par¬ 
allel in history. 

Cltimatoly it is that portion of the Niagara Project con¬ 
tract between Niagara Mohawk and I’ASNN that allows 
Niagara Mohawk to deal in a discriminatory manner to¬ 
ward Ma-scna. An older by the Commission deleting lan- 
guage which arguably restricts Niagara Mohawk to trans¬ 
mitting power for those existing customers of I’ASNN in 
|!IC4 would not be tantamount to an order compelling trans¬ 
mission to Masseiia, i‘ wouid < nlv vest Massena with the 
same third party beneficiary rights to the contract now- 
possessed by other preference customers of I’ASNN . 

For the Commission to enter such tin order, only two 
facts need be established. First, it would need be shown 
thal Massena, bv virtue of !.e contract, suffers an undue 
discrimination. Second, it would need be shown that the 
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undue discrimin tion affects a rate, charge or classifica¬ 
tion. 

1." ml lie discrimination is established on the record before 
this Court. In all pleadings and documents filed, Niagara 
Mohawk has yet to assert that its refusal to provide trans¬ 
mission for Massena is in any way justified due to capacity 
limitations on its transmission lines. 

^t:i : i-iI in St. M'n liin /> I'lilitiiCnnnii 'n v. I'i ih i'll 
/*oM'cr Cowiwi/sMow, .’>i i K.—d Ulli (4th t ir., 19(u ) . 

Thus it has been held that differences in rates are 
justified where they are predicated upon differences in 
facts costs of service or otherwise and where there 
exists a difference in rates which is attacked as il¬ 
legally discriminatory, judicial inquiry devolves on the 
question of whether the ... exhibits tactual differ¬ 

ences to justify classification among customers and 
differences among the rates charged them. Ihiil. at 91 f>. 

'I'lie same principle is applicable here: since no facts 
exist which justify different treatment of Ma sena, the 
discrimination is undue. 

The Niagara Mohawk contractually sanctioned discrim¬ 
ination also impacts and affects jurisdictional rates, 
charges or classifications. 

Tim contract affects rates and charges since it results in 
under-utilization of transmission lines dedicated to serv¬ 
ing wholesale customers .and preference custnuiieis of 
I’ASSY. The customers of Niagara Mohawk who presently 
have contractual arrangements for the transmission of 
power must necessarily pay higher rates for ‘hat trans¬ 
mission due to Massena*s absence from the electric distri¬ 
bution business. If Massena was using the transmission 
facilities of Niagara Mohawk, it would share wth the pres¬ 
ent transmission customers of Niagara Mohawk the return 
on investment and cost of service of Niagara Mohawk s 
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electric transmission system, thus lowering the rates fur 
transmission service t<» each of the present customers. 

The contract affects classifications since Massena i* 
properly classified as an entity entitled to preference umle: 
the IWSXY license issue,1 hy the Commission. To the ex¬ 
tent that Massena is precluded from utilizing Xiagara Mo¬ 
hawk's transmission lines to take I’ASXN power and 
erj;y, it is precluded from becoming :» customer ol I’ASXN 

m i ll j tll l lr - ■ s .-I ■ I. . I r 1-4. 1 . i tile license cla-silicatioll. _ 

Moreover, vuuler the circumstam-s presented here, 
where a regulated utility Ims submitted to the jurisdiction 
of the Commission a contract which C discriminatory on 
its face, the Commission has the jurisdiction to correct the 
discrimination s/mufi and without a hearing. 

In (in,ni'm I’oiiii ('oiii)i<nni v. I'nlnul Pomr Commis. 
sin,I, I'.Jd -tv. |."»th cir., 1!M*»7), the Commission or¬ 

dered, pursuant to Sections Jtio and of the Cede nil 
power Ad, the elimination of discriminatory resale load 
ceilings imposed upon wholesale customers. As stated l>\ 
the ('ourt, the ('ommission : 

said that the resale load ceiling provision was un¬ 
duly discriminatory hecause it did not appK to all ol 
the lifty municipal customers and was not applied uni¬ 
formly even to those towns subject to them. It found 
that it was not normally consistent with the public in¬ 
terest for a wholesale supplier to restrict the manner 
in which its customer may resale the power and that 
(Jeonria Power had shown no special facts or circum¬ 
stances which would establish the reasonableness <>t 
these rest rictions, did I'.2d at 4^(1. 

In rejecting petitioner's contention that the Commission 
had acted improperly in deleting the provisions without 
benefit of hearing, the Court stated: 

There is nothing in Section L’ntila) which prohibits 
the Commission from eliminating an unlawful practice 




■JO 

without simultaneously holding a lull rate hearing 1° 
prescribe a proper rate. Ilti'l. at 4^7. 

Similarly, the Court hen- is presented with oontrnetual 
term.- and eomlitions that are discriminatory on their faeo, 
Imve absolutely no justification in fact, and may lie deleted 
|,v the Commission without hearing. As noted, this would 
not lie tantamount to an order direelin.tr that Niagara Mo¬ 
hawk provide traiistnission services: it would onl\ place 
Ma'sena in the same position as other preference custo¬ 
mers similarly situated. 

Cnder the circumstances Imre, it is inconceivable to 
Massena that the Commission lacks jurisdiction to amend 
the Sintrara Project contract, especially where its admin¬ 
istration liv a regulated utility and Commis-ion licensee 
deprives a preference customer ot its statutory ritrht to 
I’ASNV power and energy. 

II. The Niagara Project Contract Should Be Construed as Re¬ 
quiring Niagara Mohawk to Provide Transmission Service 
to Massena. 

As indicated. Massena has a clear statutory ritrht to 
I’XSNV power and enerjry as a preference customer. As 
further indicated, Niat-ara Mohawk construes the Nia^r.ua 
I’reject contract in a manner which excludes Massena I rnm 
it' coveratre. 

Ii i' axiomatic that contracts should lie construed in a 
manner consistent with law. This principle has even 
greater application wlmn one of the parties to a contract is 
a tro\eminent ntroncy. As stated by the lentil t ircuit in 
Hull I'll Ilf Ihiiitnr* mill (nil'll ', /’ iil'ln S / i ill I'll I < 11 lilt 
I'ninn v. Xntiiiinil Ci'iilil l iiimi .\<hniiii'ti'iiti<in, 477 k'.Jd 
777 (1IH1 1 (’i r.), i ri't. ih ni<il, 41 1 I .S. !>J4 t I !• i •>): 

In the first place no Iministrative body may con¬ 
tract with a corporate body which it retrul.ates in a 
manner contrary to the statute \ hicli it is charged with 
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administering, m»r in a manner which would not give 
full elTeet to tin* intent of Congress. . . Finally, it is a 
well settled principle that where a contract is suscept¬ 
ible (,f two interpretations, preferenee will he -riven 
to the interpretation whieh does not violate the law. 
Ibid, at 7^4 it itations omitted I. 

To ai - -|iiiesee in Niagara .Mohawk s eoiislruetion >4 this 
contract would render it illegal on two scores: it would 
effectively deny Masseiia its statutory right to preference 
power (- 7 . I’nilnl Stairs v. San I'min i <>, dll) I'.S. Hi 
and it would sanction Niagara Mohawk s retusal 
to provide services to Massena which is in violation of the 
antitrust laws t, hihs of Ann rim v. T< niiimil Ihiil- 

mail A^nvialioi I'.S. IN! (1!M2)). 

While Niagara Mohawk takes solace in the contractual 
language pertaining 1-> prelerencc customers which . . . 
are presently operating electric s;. stems ... (Appendix l>. 
Article IX. par.I ) in denying its applicahility to Massena, 
the contract can just as Intric..'ly, and certainly with 
greater legal justification, he interpreted as imposing a 
pivsent obligation on Niagara Mohawk to provide trims 
mission services to Massena. 

The Preamble to Part Five of the contract provides: 

\uthorit v intends to enter into agreements pursuant 
to siihpuragr;iph li of Section 1IM)<» ol tin Public Au¬ 
thorities Law for the side, transmission and distribu¬ 
tion of power and energy from the Project w ith munici¬ 
palities and rural electric cooperatives operating dee 
I ,-ie svstems serving rural ami domestic consumers 
within Authority's Niagara market area, Contnotor 
Inis or n ill h"i ' in ' -'lr,n i triiiismissioH fnnhli's 
,ninihh ol tninsiiiittinil 1‘rojnl /-a - / irilliin tin hunts 
Inn in )n ol Ill'll I" mil iiro 'i" 1 Ini i>nri hnsrrs /row 
Anllioritii. ( F.mphasis supplied.) 
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Article IX, par. 3, provides in part: 

3. Authorin' shall inrorm Contractor in writ ins; tit 
least annually of the estimated I'm are re.piirements for 
the ensuing ii\ la) year period of r.iistiufi <>r anfin- 
l>utnl lon<ls of Authority and its customers. (Ki.iplui- 
sis supplied.) 


'I'hes* - two provisions, read together, obviously accommo¬ 
date a conclusion that Niagara Mohawk com ini ted in I'ddd 
to serve both existing .and till future I’ASX't customers. 
The Article IX, pa.'*. I, language admittedly detracts trom 
this conclusion but Masscna submits that th* - .pialilication 
that customers “. . . be presently operating electric sys¬ 
tems . . .” should be construed as repairing that these cus¬ 
tomers be in the electric utility business on tin* day service 
eoininences to that customer. If tin* parti**s laid intended 
this I a n tr u a ir« * to cover only pre-existing municipalities, 
they should have said so. Had this bet n imule clear, it is 
doubtful whether tin* Commission would have approved the 
language. 


III. This Controversy Is Ripe for Determination. 

On February 10, 1!I7<>, Staff Counsel to the ..nission 

moved this Court l<> dismiss tin* Petition for Review on 
grounds that the Orders of tin* Commission are not sufli 
ciently definitive to be review.*<l at this timi*. I’.y order dated 
February _'4, l!>7b, tlii~ Court *|enied said Motion without 
prejudice to renewal on appeal. 

On tin* assumption that Staff Counsel will again raise 
this issue on appeal, Massena will briefly speak to tin* 
issue. 

In determining whether an issue is sufficiently clear and 
definitive for purposes of review, it must be determined 
whether tin* issue is lit for judicial resolution and whether 
tin* parties involved will suffer hardship as a result <>l tin* 
appellate court deferring consideration of the issues. .See 
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Xtiliontil Anlmnnlic I.ti'imlHi iiml (Icmthifi ( mini'll v. 
v. Shull:, 443 F.2d (is!) (|).C'. fir. 11*71 ). Srr <\< m mil if Al>- 
hnll LiilioriitniIrs v. (iiirilmr, 3 s i l .S. 12f! i 11 *<>j ), Appli¬ 
cation of this test to the instant proceeding indicates that 
judicial review at this time is proper. 

The issue here is sufficiently clear and delineated for 
resolution by this Court, The Court must determine on the 
farts as alleged whether the t'ommission on any theory has 
.jurisdiction to conduct the Section 2*lb investigation and to 
<irant relief. A hearing to determine the suhstantiability ot 
the allegations of anti-competitive conduct will not supply 
additional bases for jurisdiction and is not needed. The 
jurisdiction of the Commission must he present prior to 
any hearinrr on the merits of the alienations. As indicated 
l>\ the discussion above both the issue ot jurisdiction and 
appropriate relief can Ik* decided on the facts as alleged 
and established by the record. 

Further, if this case i> deferred, harm will result both 
to Xianara .Mohawk and to Massena. 

Although Massena does not attempt to artrue Niagara 
Mohawk’s position, Niagara Mohawk has stated that it 
will he banned by the investigation if it ipies forward un¬ 
necessarily. 

For Massena’s part, it submits that the alienations it has 
presented Imre are alienations conni/.ablo before and reme¬ 
diable by the Commission. The harm to Massena at tin* 
hands of Xianara Mohawk is continual and onnoinn since 
its refusal to deal is raised as a harrier in the condemna¬ 
tion court where Massena seeks early entry into the utility 
business. 


IV. Status of the Record on Appeal. 

When Massena embarked on its intervention in F, TjjF* 
it believed that a major e\identiary proceeding would be 
required to establish its case in what promised to Ik* a pro- 




coeding under Section 20.'). On rehearing before the Com¬ 
mission, Massena instead suggested a Section 20b investi¬ 
gation which the Commission accepted. As Niagara Mo¬ 
hawk continued to express its refusal to deal with Massena 
in various forums and Massena became more aware of the 
types of transmission agreements Niagara Mohawk had 
executed, Massena became convinced that the facts estab¬ 
lish Massena’s assertion of anticompetitive conduct and 
that the I’ASNY contracts provide a ready vehicle for 
summary relief. 

In its reply brief Niagara Mohawk can be expected to 
flail at alleged improper evidentiary assertions and con¬ 
clusions by Massena. Massena on the other hand is confi¬ 
dent in it’s position. If this Court has any doubt of the 
factual underpinning of Massena s complaint, Massena 
suggests that the following questions be posed to Niagara 
Mohawk during oral argument, or otherwise: 

1. Is Niagara Mohawk willing to transmit I’ASNN 
power and energy to Massena on the same terms and 
conditions it transmits power ami energy to other 
I’ASNY customers similarly situated once power and 
energy is available from I’ASNY and once Massena is 
in possession of Niagara Mohawk’s distribution facili¬ 
ties! 

2. Will Niagara Mohawk assert before any court or 
regulatory agency that Massena is not authorized to 
establish’a municipal utility since Massena is unable 
to arrange for the delivery of I’ASNY power and en- 
ergv to a Massena utility ! 

If Niagara Mohawk answers the first question affirma¬ 
tively and the second negatively, all outstanding contro¬ 
versies concerning transmission would be mooted. If not, 
the factual assertions made herein are established and this 

Court should direct the Commission to a.ml the Niagara 

Project contract so as to accommodate Massena, il the 
Court feels it is not in a position to construe the contract 
in the manner suggested in Section II, supra. 






CONCLUSION 

For the foregoing reasons, Massena submits that the 
(’oiiiinissioii has the authority ami jurisdiction to eomlue^ 
the i destination re M uire,l I iy its Order ol .)ul> 1 • ■, 
. u „l that this Court should remand this proceeding to tin 
Chunmission with instruetions to enter an Order grant,.* 
Massena the relief requested herein. 

Respectfully submitted, 

Fbkhku'K 1). 1’ai.mi a 

Waluci: L. Di ncvn 

.1 AMI'.S D. I’l MIiHOKK 

Duncan, IhtowN, Wi.iNni.m; I’.u.mi.k 
17(10 Pennsylvania Avenue, N.W . 
Suite 777 

Washington, I). (-b()0(» 

< jt ij > 2!»<;-4:>2r> 

Athirnt ;is for lulm mor 
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APPENDIX A 

STATE OF MEW YORK 
COUNTY COURT 
COUNTY OF ST. LAWRENCE 

Index No. 59243 

The Town of Masses a, Plaintiff, 

—against— 

Niagara Mohawk Power Corporation, Defendant. 

James J. Miller, being duly sworn, deposes and says: 

1 1 am Vice President and General Manager of the 
Central Division of Niagara Mohawk Power Corporation, 
defendant in this proceeding, and am familiar with de¬ 
fendant’s facilities in and around the Town of Massena, 
New York. I make this affidavit in opposition to plamtitl s 
motion for temporary possession pending proceedings as 
as April 1, 1970 or some indeterminate later date. 

2 This motion, returnable almost exactly ten months 
after service of plaintiff’s Petition for Condemnation 
Order, inserts entirely new proposals for acquisition and 
operation of defendant’s property, other and different 
from that authorized pursuant to the Bond Resolution 
adopted by the Town’s voters on May 30, 19/4 (attached 
as Exhibit I hereto) or even as pleaded in the Petition 
for Condemnation dated March 13, 1975 as to which a 
motion to dismiss is now pending before this court. 

3 obviously, if defendant’s motion to dismiss the peti¬ 
tion for condemnation is granted without leave to amend 
there is no proceeding before this court to which the mo¬ 
tion for temporary posession can be directed. 

4 The property sought to be condemned is already 
presently devoted to a public use. Thus, orderly consid¬ 
eration of proposed condemnation of facilities of the de- 
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fondant can proceed without deprivation of electric serv¬ 
ice to the Town’s consumers in the event a Petition tor 
Condemnation Order, not subject to dismissal, is even¬ 
tually filed in this court. 

'). Acquisition of property by condemnation under a 
statute bv which the owner may be divested of Ins prop¬ 
erty against his will requires full and unquestionable com¬ 
pliance with the Condemnation Law and. additionally, in 
the case of a Town, also at least compliance with the 
relevant requirements of the (ieneral Municipal Law and 
the Local Finance Law particularly where the unusual 
action to grant temporary possession is sought to he 
authorized. 

fi. The instant motion for temporary possession, unlike 
the usual requested occupancy of a single pie. e ot prop¬ 
erty or the immediate taking of a complete, separate utility 
service, involves not only temporary possession of certain 
of defendant’s facilities but additionally the execution 
voluntarily by defendant of an agreement involving an 
intricate series of contractual arrangements which might 
give rise to adverse effects on service presently rendered 
by defendant to customers in defendant’s franchise area 
out side the Town of Massena. 


7. Plaintiff’s motion for temporary possession is ad¬ 
mittedly indefinite as to it- effective date; it is admittedly 
depending for effectiveness on action by the Federal Power 
Commission (FPO), for which application has just been 
filed by plaintiff and which defendant will vigorously 
resist; it requires successful negotiation of a power supply 
contract with the Power Authority of the State of New 
York (PASNY), hearing before PASNA on such a con¬ 
tract and subsequent approval thereof by the Lovernor 
of the state of New York (Public Authority Law—Section 
Klli'.l), before power starts to llow. Absent evidence to this 
court that contractual arrangements with defendant have 
heifn effected, that KIT has legally ordered defendant to 




comply with the relief sought by plaintiff from Y I’C. that 
PAS NY has effectively contracted to supply plainti li s 
power requirements, the motion for a temporary po--'" 
sion order is grossly premature, almost to the point ot > 
effrontery. The necessary predicates for an order tor 
temporary possession, while ingeniously created, are not 
before this court and the jurisdiction of the court to grant 
an order for temporary possession is completely laeking 
since the motion is based on contingencies which may or 
may not come to fruition. 

S. Section 3(10 of the General Municipal Law authorizes 
any municipal corporation to establish, own, and operate 
lt w own electric distribution system. Section 3t»0 also pro¬ 
vides a specific procedure by which such municipal cor¬ 
porations must proceed in order to effectuate that author¬ 
ity. Essential components of the procedure are appropriate 
legislative action bv the local legislative body and the 
approval thereof by the electorate in a mandatory refer¬ 
endum. The legislative action which is submitted to the 
voters must specify “The proposed method ot . . . acquir¬ 
ing, the plant and facilities for such service, together with 

both the maximum and ..stimated costs thereot, and 

the method of furnishing such service (General Munici¬ 
pal Law r 300). 

<) On November 30, 1073, R. W. Beck and Associates 
submitted to the Village and Town of Massena a “ feasi¬ 
bility Report on Acquisition and Operation of the Elect nc 
Distribution System Serving the Village and I own ot 
Massena” (hereinafter the “Beck Report” and referred 
to in Paragraph 0 of Petition for Condemnation Order). 
A copy of said report is attached hereto and designated 
Exhibit II. The substance of said Report was presented 

to the ..pie of tln> Town of Massena at various times 

and locations between its submittal and the date ot the 
referendum. May 30, 1074. In particular, such a presenta¬ 
tion was made by Robert G. Taylor, a partner in R. VV 




Bock and Associates, on January 17, 1074, at which time 
a prepared summary of Mr. Taylor’s remarks was made 
available to any interested person. 

10. On April 16, 1074, in apparent reliance on the Beck 
Report and the presentations made, the Town Board ot 
the Town of Massena adopted the above identified resolu¬ 
tion (Exhibit I) purporting to authorize the Town to es¬ 
tablish, own and operate a public utility service system. 
On May 30, 1074, the voters of the Town approved said 
resolution in a mandatory referendum. 

11. On November 12, 1074, the Town transmitted to 
Niagara Mohawk an "Offer to Purchase Electric Proper¬ 
ties of the Niagara Mohawk Power Company by the Town 
of Massena, New York”, together with a letter of trans 
mittal dated November 12, 1074 from the Chairman of 
the Board of Supervisors and the Town Attorney (here¬ 
inafter the “Purchase Offer” and referred to in Para¬ 
graph 0 of Petition for Condemnation Order). The letter 
of transmittal specifically recites that “This offer is made 
pursuant to the authority vested in the Town of Massena, 
by the registered voters thereof in a special referendum 
held May 30, 1074.” A copy of said Purchase Offer is 
attached hereto and designated Exhibit 1IT. 

12. By the aforementioned Exhibits I and II, plaintiff 
set forth in detail the methods bv which it proposed to 
establish and furnish a completely separate public utility 
service system. Plaintiff now seeks completely to alter the 
methods of establishing said system, in violation of the 
voter-authorized methods. 

13. The proposed plan of establishment of the Massena 
Municipal Electric Utility now requires the development 
of an interconnection agreement between the 1 own and 
Niagara Mohawk, as stated in Exhibit T) (FPC) to plain¬ 
tiff’s Affidavit in support of plaintiff's motion for tem¬ 
porary possession. The agreement as presented is for an 



indeterminate length of time, contrary to the Town’s 
earlier representations, as detailed below. 

The Beck Report (Exhibit 11) page 114 proposes inter¬ 
connection for two (2) years to provide the time necessary 
to construct the necessary substation, transmission line, 
and related facilities required to establish a direct *uppl> 
of pc ,T er and energy from PASNA. 

The resolution of the Town Board (Exhibit D Sections 
;; and 4. similarly recognizes the need of an interconnection 
agreement covering the period of construction of the above- 
mentioned transmission facilities. 

The Purchase Offer ( Exhibit 111) reiterates the basic 
premise of the Beck Report dealing with the need tor an 
interconnection agreement, but proposes that Mich agree¬ 
ment he "for a time certain to accommodate the needs ot 

Massena.” 

While the Petition and the proposed Amended Petition 
this proceeding do not mention any interconnection 
agreement, a Press Release issued the day following the 
thing of the proposed Amended Petition speaks of “a re¬ 
vised plan of interconnection." A copy of said Press Re¬ 
lease is attached hereto and designated Exhibit IN . 

14 . The proposed plan of establish.. of the Massena 

Municipal Electric 1'tility now embraces voluntary .joint 
use iiv the Town and Niagara Mohawk of each oilier s dis¬ 
tribution facilities, as stated in Exhibit 1> < EPO t" l' ,nm - 
t ill’s Affidavit in support of plaintiff’s motion tor tempo¬ 
rary possession. This conflicts with the Town’s earlier rep¬ 
resentations and authorizations as detailed below. To the 
extent that joint utilization of each other s distribution a- 
..'ilities is contemplated, this may only be accomplished 
through voluntary agreement between the parlies. I» this 
date, Iio such voluntary agreement has been discussed. 
Furthermore, as earlier indicated, Niagara Mohawk will 
not enter into such an agreement, because, among other 
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reasons, it may well interfere with the *nmlity an<l relia- 
l.ilitv Of Niagara Mohawk'V service to its other customers 
in its franchise ana outside the town ol Massena. 

The I>c<-k Report ( Kxhihit II) Section II, states that si\ 
crossings of the Town line l*v 4SU0 volt primaries would 
necessarily have to he disconnected. Furthermore, it adds 
that all costs associated with the disconnection of these 
4x1 Ml volt primaries at the Town limits would he payable 
hy the Village and Town of Massena as part of the cost ot 
acquisition. Although the accomplishment of these discon¬ 
nections would take some period of time, there was no dis¬ 
cussion of maintaining t -se crossings in their present 
form. Severance was clearly indicated. Also, on page l \ -11, 
an allocation of $1 ,:S«H»,lKMl is provided for the cost of sev¬ 
erance and reconnection ol the eicctric system. 

The Town Hoard resolution I Kxhihit I) Section 4, makes 
clear that the ultimate goal was to set u| the municipal 
electric utility as a system separate and apart trom perma¬ 
nent interconnection with defendant's facilities. In addi¬ 
tion. Section li of Kxhihit 1 authorizes additions to the 
utility service system to realize this goal. 

The Purchase OtTer i Kxhihit III), paragraph 1(b), stip¬ 
ulates a sum certain of "$44\<K)n to compensate for all 
sn rnmer rusts" resulting from Massena’s action. 

The Petition for Condemnation Order (paragraph 1"), 
alleges a value of including reasonable com¬ 

pensation for any summer ilimm/fes." This hgure of 
!fJ,!ls:»,OtMI is the arithmetic sum ol >-,•Ma• lor clear title 
to the utility properties of Niagara Mohawk, $ I ls,ono to 
emui>evstite for nil sen min e costs mill (Iminifics, and 
$ I sf>,( ll H) for net additions and improvements since Decem- 
her :;i, I'.lTd, all of which are enumerated in the Purchase 
(MTer ( Kxhihit 111). 

The proposed Amended Petition (paragraph 4A) alleges 
that “Defendant will suffer no severance damages as a 







result of the condemnation of the facilities described 
herein.” 

The Press Release iKxl.il.it IV) mentions that the Town 
has reduced its offer “hascd on a revis.Nl l'lan of inter¬ 
connection between the town’s utility and Niagara Mohawk 
that avo’nls any severance damage to the companv. 

1'. The proposed plan of establishment of the Massena 
Municipal Klectrie Ctility for the first time in these pro- 
eeedin ,r s surests the development ot a "Borderline Aa.ee- 
as stated throughout Kxl.il.it l> (KIT) to phun- 
tiffs Affidavit in ... of plaintiff's motion for tempo¬ 

rary possession, although no such proposal has been a.I- 
vaneed to Niagara Mohawk. 

The proposed plan of establishment of the Massena 
Municipal Klectrie I'tlitv, as presently constituted in ac- 
cordunce with the scheme for acquisition of defendant s ta- 
eilities to ; operated as outlined in plaintiff s application 
to the Fl'( , deviates drastically and radically Iron, that 
authorized hv the Town Board and approved hy the voters. 
Furthermore, hv reason of the forego...- toe plaint.II is 
,titled to take and hold” the property sought to he 
eondemned, and therefore has not complied with Section 
4 l s) of tin* Condemnation Law. 

/ 8 / Jambs . 1 . Miixkr 
James J. Miller 
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APPENDIX B 

XIAHARA MOHAWK I'OWKI! CORPORATION 


X \MKS OK OTIIKH UTILITIES RKXDHRIXL R RE¬ 
CEIVING SERVICE UXDEH THIS RATE SCHEDULE 


I'OWER AUTHORITY OF THE STATE OF 
XEW YORK 


ItltlKK I )KS(TUITION OF SkUVK’K PllOVTOKl) Un'DKU this 

Rati: Schkoi'i.k 


Use of Niagara Mohawk's fa<*i 1 iti<*s to effect tin* traasiais- 
>ion and iklivi‘r\ ol power and energv trom tin* Niag¬ 
ara power development to customers of Power Author¬ 
ity. 


Part Kivu 

/' rti Hsmissioii Si 11 ii i l u) M iniiri i><lht ii ' Ami 
IImill l\lril)ir Coo/aru/fYe*' 

Autlioritv intends to enter into agreements pursuant to 
subparagraph • > oi Section lilt).; the Public Authoiities 
Law for the sale, transmission and distribution of power 
and energy from tin* Project with municipalities and rural 
electric cooperatives operating electric systems serving 
rural and domestic consumers within Autimritv s Niaguia 
market area. Contractor has or will have in existence trans¬ 
mission facilities capable of transmitting Project power 
within tin* limits herein provided to such prospective pur¬ 
chasers from Authority. 
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Ahtici.k IX 


Use of Contractor's Facilities 

1. Contractor hereby agrees to accept delivery of Proj¬ 
ect power and energy at the points of delivery in effect 
pursuant to Article 111 hereof, or at other points to 1 
agreed upon, into its electric transmission system as now 
or hereafter existing and to deliver an equivalent amount 
of electric power and energy, adjured for losses, to Au¬ 
thority for its own use or for municipalities and rural 
electric cooperatives which are customers ot Authority and 
are presentlv operating electric systems serving rural and 
domestic consumers ami for such other loads and customers 
of Authority as may he mutually agreed. Contractor shall 
make such delivery at such points as Authority may trom 
time to time designate on the system ot Contractor upon 
the conditions hereinafter provided to the extent that Con¬ 
tractor has availal.h transmission capacity in its system 
therefor. 


'|'|,is agreement shall include the use of till facilities ol 
Contractor, including transforming, switching, control and 
protective equipment, necessary or used in the transmis¬ 
sion and delivery of such electric power and energy. In 
furtherance of this agreement, Contractor shall, upon re¬ 
quest of Authority, make the arrangements necessary to 
permit such connections to Contractor's electric transmis¬ 
sion system as may he necessary, as determined hy ( on- 
tractor, to receive electric power and energy of Authority 
into and to transmit and deliver electric power and energy 
from Contractor’s system pursuant to the terms of this 
cont rnct. 


•>. When conditions on the electric transmission system 
oft \ ,nt ractor render ('out ractor temporarily unahle to sup¬ 
ply the requirements of Contractor s customers and in ad¬ 
dition ti deliver energy require) 1 hy Authority tor itself 
and its customers, necessary curtailment of loads will he 


i 
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effected in a manner that will cause least hardship to the 
entire area affected, without regard to the entity serving 
the load, (tenoral procedure for effecting necessary cur¬ 
tailment will he agreed upon in advance hy Authority and 
Contractor. 

I). Authority shall inform Contractor in writing at least 
annually of the estimated future requirements for the en¬ 
suing live (.'>) year period of existing or anticipated loads 
of Authority and its customers as herein specified. W ithin 
ninety (!M)J days after receipt of such estimate, ( ontractor 
shall inform Authority in writing whether or not it will be 
able to deliver the power and energy to meet each load in¬ 
cluded in such estimate, stating any qualifications as to 
voltage, point of delivery or amount of delivery that at¬ 
tached to any affirmative answer. Thereupon, subject to 
such qualifications for each load on which an aflirmative 
answer is given, it shall he obligated to make the capacity 
() f its electric transmission system available to the extent 
„f the load estimates for the entire five year period. 






UNITED STATES COURT OF APPEALS 


FOR THE 
SECOND CIRCUIT 


Niagara Mohawk. Power Corporation, ) 

) 
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) 

Federal Power Commission, ) 
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in the above-titled action, hereby certify that on the 2d day 
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330 Madison Avenue 
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Fredrick D. J Palmer 
Duncan, Brown, Weinberg & Palmer 
1700 Pennsylvania Ave., N.W. 
Washington, D.C. 20006 





